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Opi nion by Quinn, Adm nistrative Trademark Judge:

An application has been filed by Mddl eway Enterprises
Limted to register the mark HYDROSO L for “soi
conditioners for agricultural, donmestic or horticultura
use.”?

The Trademark Exam ning Attorney has refused

regi stration under Section 2(d) of the Trademark Act on the

! Application Serial No. 78/062,505, filed May 8, 2001, alleging
a bona fide intention to use the mark in conmmerce.
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ground that applicant’s mark, if applied to applicant’s
goods, woul d so resenble the previously registered mark
HYDRO- SOL for “fertilizers”? as to be likely to cause
conf usi on.

When the refusal was made final, applicant appeal ed.
Applicant and the Exam ning Attorney filed briefs. An oral
heari ng was not request ed.

Applicant essentially argues that the cited mark is
weak and entitled to a narrow scope of protection which
does not extend to applicant’s mark. Applicant goes on to
argue that its mark “creates an i medi ate, clear and vastly
different nental image fromthat of the cited reference and
the marks also differ in sound and appearance.” Applicant
specifically points to the differences between “the well
known and conmonly under st ood neaning of the English word
‘soil’ as opposed to the equally well known neani ng of the

English word ‘sol. Applicant further argues that
purchasers are sophisticated, asserting that “[t]here is
not hi ng casual about taking care of plants and fl owers, the
noney spent to do so and the care people take in regard to

their plants and flowers.” In support of its position,

applicant submtted printouts of six third-party

2 Regi stration No. 1,250,790, issued Septenber 13, 1983; conbined
Sections 8 and 15 affidavit fil ed.
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registrations of SOL marks retrieved fromthe TESS

dat abase, ® and dictionary definitions of the terns “sol” and
“soil.”*

The Exam ning Attorney maintains that the marks are
confusingly simlar, and that the goods are related and
travel in the same channels of trade to the same
purchasers, not all of whom are sophisticated. |n support
of the refusal, the Exam ning Attorney introduced third-
party registrations which show that a party has registered
a single mark for both fertilizers and soil conditioners.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence that are rel evant
to the factors bearing on the |ikelihood of confusion

i ssue. Inre E. |. du Pont de Nenours & Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973). In any likelihood of

3 Applicant also subnitted a listing (February 14, 2002 response)
of third-party HYDRO regi strations, to which the Exani ning
Attorney objected, and a TESS printout (June 24, 2002 request for
reconsi deration) of the sunmmary of the search for SOL marks which
i ndi cates that 438 records were found. In reaching our decision,
we have considered only the six third-party registrations for

whi ch copies were furnished. Mere listings or search sumaries
are not sufficient to make third-party registrations of record;
rather, copies of the registrations nust be furnished to properly
make them of record. |In re Oassic Beverage, Inc., 6 USPQd
1383, 1386 (TTAB 1988).

* Applicant did not submt the dictionary pages in support of the
definitions it has relied upon. Nonetheless, such evidence is
proper subject matter for judicial notice and, accordingly, we
have considered the dictionary definitions. University of Notre
Dane du Lac v. J.C. Gourmet Food Inports Co., Inc., 213 USPQ 594,
596 (TTAB 1982), aff’'d, 703 F.2d 1372, 217 USPQ 505 (Fed. Cr.
1983).
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confusion analysis, two key considerations are the
simlarities or dissimlarities between the marks and the
simlarities or dissimlarities between the goods.
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976).

W turn first to conpare applicant’s “soi
conditioners for agricultural, donmestic or horticultura
use” with registrant’s “fertilizers.” Applicant does not
specifically dispute that the goods are simlar, and we
readily agree with the Exam ning Attorney that the goods
are closely related. Both are used to enhance soil for
growi ng purposes. The third-party registrations, submtted
by the Exam ning Attorney, which are based on use in
comer ce and which individually cover both soi
conditioners and fertilizers, serve to suggest that the
| i sted goods are of a type which nay emanate froma single
source. See: In re Albert Trostel & Sons Co., 29 USPQd
1783 (TTAB 1993).

G ven the close relationship between the goods, we
find that they would travel in the sanme channels of trade
to the sane classes of purchasers. Although applicant
woul d have us conclude that the purchasers of soi
conditioners and fertilizers are sophisticated, we decline

to do so. The classes of purchasers would include
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homeowners and ot her do-it-yourself gardeners who, in our
view, woul d exercise nothing nore than ordinary care in
pur chasi ng such goods.

Turni ng next to conpare applicant’s mark HYDROSO L
wWith registrant’s mark HYDRO SOL, there are obvious
simlarities between the marks. These simlarities clearly
out wei gh the differences pointed to by applicant. Although
t here has been di scussi on between applicant and the
Exam ni ng Attorney regarding dom nant portions of the
mar ks, we do not view either mark as having a dom nant
portion. Rather, when both marks are considered in their
entireties, it is obvious that they are simlarly
constructed; both begin with the identical term HYDRO and
end in simlar sounding and | ooking terms. Wen consi dered
intheir entireties, the marks differ only by a hyphen and
the single letter “I.” In finding that the marks are
simlar, we have kept in mnd the fallibility of
purchasers’ nenories, and that they normally retain a
general rather than a specific inpression of trademarks
encountered in the marketpl ace.

We have considered the third-party SOL registrations
and the dictionary evidence which shows different neanings
for the terns “SOL” and “SAOL.” The six third-party

registrations are of limted probative value. The
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regi strations do not establish that the marks shown therein
are in use, nmuch less that consuners are so famliar with
themthat they are able to distinguish anong such marks by
focusing on slight differences between them Smith Bros.
Manuf acturing Co. v. Stone Manufacturing Co., 476 F.2d

1004, 177 USPQ 462 (CCPA 1973). Wth respect to the

di ctionary evidence, we acknow edge that the terns “sol
and “soil” have different neanings. However, due to the
simlarities between the marks in ternms of overall sound
and appearance, this difference in nmeaning is outweighed by
the simlarities.

We concl ude that consuners famliar with registrant’s
fertilizers sold under the mark HYDRO SOL woul d be likely
to m stakenly believe, if they were to encounter
applicant’s mark HYDROSO L for soil conditioners, that the
goods originated with or are sonehow associated with or

sponsored by the sanme entity.

Decision: The refusal to register is affirmed.



